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I. INTRODUCTION
Hate crimes are criminal offenses committed against individuals or

property which are motivated, in whole or in part, by the perpetrator's bias
against an individual or a group based on race, religion, ethnic/national
origin, gender, age, disability, or sexual orientation.' Criminal activity
*Shirin Afsous is a 2015 Moot Court Honor Board/Journalof Trial & Appellate Advocacy alum.

She is currently working as a judicial law clerk at the Superior Court of the District of Columbia.

1 See Responding to Hate Crimes: A Police Officer's Guide o Investigation andPrevention,

INT'L ASS'N OF CHIEFS OF POLICE, http://www.theiacp.org/ViewResultSearchD-123

(last

visited May 26, 2017) (defining hate crime). This definition was developed at the 1998
International Association of Chiefs of Police ("IACP") Summit on Hate Crime in America. Id.
For the purposes of this article, "hate crime," "bias crime," and "bias motivated crime," are used
interchangeably. Some scholars argue the term "hate crime" carries a certain misconception,
namely that the crime is committed by the perpetrator's hatred of the victim. See FREDERICK M.
LAWRENCE, PUNISHING HATE 9 (ed. 1999). Scholars, including Lawrence, use the term "bias

crime" to emphasize that the key consideration in evaluating these crimes is the bias or prejudice
the perpetrator holds toward the victim. Id. Regardless of the term used to encapsulate hate
crimes:
Crimes of hate transcend their immediate victims and cast a shadow of fear and terror
throughout entire communities... [w]e are not talking about the obvious physical
damage inflicted during a hate motivated attack. We are referring to the fear, the
terror, that one experiences when faced with a passionate rejection because of what one
is. An absolute stranger looks at you and hates you.
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2
motivated by bias or hate is distinct from all other criminal conduct.
Unlike other forms of violent crimes, most hate crimes are committed by a
group of individuals against a complete stranger or group of strangers.3
Hate crimes have been a pervasive portion of the legal scheme in the
United States since the creation of the nation.4 The term "hate crime" or

Troy A. Scotting, Comment, Hate Crimes and the Need for Stronger FederalLegislation, 34
AKRON L. REV. 853, 856 (2001) (quoting 139 CONG. REC. H6792 (daily ed. Sept. 21, 1993)).
2 See Michael Liebennan, The Law vs. Violent Bigotry: The Case for Strong Hate Crime
Laws in the United States, in DONALD ALTSCHILLER, HATE CRIMES: A REFERENCE HANDBOOK
104-06 (3d ed. 2015) (discussing policy framework for hate crimes). As a primary matter, such
crimes occur because of the perpetrator's bias or animus against a characteristic is intrinsic to the
victim. Id. at 104. Secondly, hate crimes impact the victim and the victim's community in a
profoundly emotional and psychological way. Id. Lastly, hate crimes are often message crimes,
meant to instill fear within a minority community, and the message is delivered in a manner
making it difficult to misunderstand. Id. at 105. In Virginia v. Black, a case involving a First
Amendment challenge to the Commonwealth of Virginia's cross-burning statutes, Supreme Court
Justice Sandra Day O'Connor wrote:
[T]he burning cross often serves as a message of intimidation, designed to inspire in
the victim a fear of bodily harm. Moreover, the history of violence associated with the
Klan shows that the possibility of injury or death is not just hypothetical ... when a
cross burning is used to intimidate, few if any messages are more powerful.
Id. (quoting Virginia v. Black, 538 U.S. 343, 357 (2003)).
3 See JACK LEVIN & JACK MCDEVITT, HATE CRIMES: THE RISING TIDE OF BIGOTRY AND
BLOODSHED 16 (1993) (noting 64% of hate crimes are committed by two or more offenders).
This may be attributed to a few reasons: (1) there is safety in numbers "most are basically
cowards"; (2) it gives the offender a degree of anonymity; and (3) it gives the offender
psychological support for his actions-violence escalates among members of the group as each
tries to prove himself. Id. at 17-18. Although most hate crimes are committed in groups, usually
they are not committed by organized hate groups such as the Ku Klux Klan, as most people may
believe; generally, they are committed by unorganized groups of individuals. See Kristin L.
Taylor, Note, Treating Male Violence against Women as a Bias Crime, 76 B.U. L. REV. 575, 58182 (1996) (discussing multiple stranger attackers).
4 See generally James B. Jacobs & Jessica S. Henry, The Social Construction of a Hate
Crime Epidemic, 86 J. CRIM. L. & CRIMINOLOGY 366 (1996) (attempting to deconstruct claim
that United States was experiencing "a hate crime epidemic"). Though the specific definition of
"hate crime" or "bias crime" may vary by state, generally the term refers to a crime against
persons or personal property motivated in whole or in part by racial, ethnic, religious, gender,
sexual orientation and other prejudices. Id. at 366. The term "hate crime" was coined in 1985 by
Representatives John Conyers (D-Mich.), Barbara Kennelly (D-Conn.), and Mario Biaggi (DN.Y.), when they co-sponsored the "Hate Crime Statistics Act" in the House of Representatives.
See H.R. Con. Res. 1048, 101st Cong. (1990) (enacted). The bill directed the U.S. Attorney
General to collect and publish statistics on the nature and number of crimes motivated by racial,
religious, and ethnic prejudice. Harbani Ahuja, Note, The Vicious Cycle of Hate: Systemic Flaws
in Hate Crime Documentations in the United States and the Impact on Minority Communities, 37
CARDOZO L. REV. 1867, 1874 (2016). From an unfortunate history of discrimination against
various target immigrant groups and lynchings of African Americans in the South, hate crimes
have developed and adapted over time to include a wide variety of activities, including vandalism
of places of worship. See Preface to ANTI-IMMIGRATION IN THE UNITED STATES: A HISTORICAL
ENCYCLOPEDIA, at xvii xviii (Kathleen R. Arnold ed., 2011). The history of the United States
is plagued with examples of hate crimes, including murders, church bombings, attacks on
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"bias crime" did not become part of the legal lexicon until the mid-1980s,
when legislation was passed to identify and tackle the issues of groups
being targeted on the basis of race, religion, sexual orientation, and
ethnicity.5 Starting in 1990, Congress mandated federal documentation of
hate crimes to be published and annotated in the Hate Crimes Statistics
Act. 6 Based on this Congressional mandate, the Federal Bureau of
Investigation ("FBI") has published annual reports on hate crime statistics
nationwide based on reports by law enforcement at both the local and
national levels. 7 The reason for this national response to the hate crime
epidemic, as some have called it, is because "hate crimes do not occur in a
vacuum; they are a violent manifestation of prejudice, which can be
pervasive in the wider community." 8 Despite the broad and lasting impact
peaceful African American protestors during the civil rights movement in the 1960s, the whitesupremacist movement, and the Ku Klux Klan. See id.
5 See MICHAEL SHIVELY, STUDY OF LITERATURE AND LEGISLATION ON HATE CRIME IN
2 (2005), available at https://www.ncjrs.gov/pdffilesl/nij/grants/210300.pdf (discussing
history of hate crime law in United States).
6 See H.R. Con. Res. 1048, 101st Cong. (1990) (enacted). During the mid-1980s and early
AMERICA

1990s, unprecedented public attention focused on hate crimes, specifically in studying the issues
surrounding it, state legislatures passing laws to fight it, and law enforcement and prosecutors
establishing specialized measures to deal with it. Terry A. Maroney, Note, The Struggle against
Hate Crime: Movement at a Crossroads,73 N.Y.U. L. REV. 564, 567, 589-93 (1998). This law
was inspired in part by a violent attack on three African American men in Howard Beach, which
was a mostly Caucasian neighborhood in Queens, New York, in 1986. See Jon Cronin, Howard
Beach, QUEENS TRIBUNE (March 31, 2016) http://queenstribune.com/howard-beach/ (detailing
notoriety of 1986 attack). Since the data collection began, the FBI has published hate crime
statistics annually. See CRIMINAL JUSTICE INFO. SERVS. (CJIS) DIV. UNIF. CRIME REPORTING
(UCR) PROGRAM, HATE CRIME DATA COLLECTION GUIDELINES AND TRAINING MANUAL 1-2
(2015), https://ucr.fbi.gov/hate-crime-data-collection-guidelines-and-training-manual.pdf.
[hereinafter CJIS-UCR PROGRAM]. Despite the annual report, many experts say minority
communities underreport instances of bias or hate based on fear and some state, city, and local
police agencies do not even collect or disclose such data. See Ahuja, supra note 4, at 1882
(discussing why hate crime victims avoid reporting crimes to law enforcement).
7 See CJIS-UCR PROGRAM, supra note 6, at 1-2 (discussing purpose and scope of program).
Some have argued the FBI documentation reveals systematic flaws in the government' s ability to
properly document and report hate crimes, thus failing to protect minority communities. See
Ahuja, supra note 4, at 1869; HANSDEEP SINGH ET AL., PERPETUATING DISCRIMINATION: How
THE U.S. GOVERNMENT'S COMPLIANCE WITH THE UNDERREPORTING OF HATE CRIMES LEADS
TO A FAILURE TO PROTECT MINORITY GROUPS AND EFFECTIVELY COMBAT HATE CRIMES 1

(2014),
available
at
http://tbintemet.ohchr.org/Treaties/CERD/Shared /20Documents/USA/INTCERDNGOUSA_
17772 E.pdf.
8 HATE CRIME LAWS: A PRACTICAL GUIDE, OSCE OFF. DEM. INSTS. & HUMAN RIGHTS
(ODII-IR) 21 (2009), http://www.osce.org/odih/36426?download-tme; see also Ahuja, supra
note 4, at 1872 (quoting same). See James B. Jacobs & Kimberly A. Potter, Hate Crimes: A
Critical Perspective, 22 CRIME & JUST. 1, 15 (1997); Carrie Langner,Hate Crimes:
Psychological Research on the Origins and Impact of Bias-Alfotivated Crime, SOC'Y FOR
PSYCHOL.
STUDY
OF
SOC.
ISSUES
(Jan.
2008), http://www.spssi.org/index.cfm?fuseaction-Page.ViewPage&Page ID-941. Research has
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of hate crimes on minority communities, only a small portion of crimes are
labeled, charged, and prosecuted as hate crimes each year. 9 All types of

crimes affect society as a whole, however, bias crimes cause entire
communities to fall victim to the perpetrator, because "[w]hat is essential
about bias-motivated violence is that the perpetrator is drawn to commit the
offense by the victim's race, ethnicity, religion, or national origin." 10
Hate crimes ...leave deep scars not only on the victims,
but on our larger community. They weaken the sense that

we are one people with common values and a common
future. They tear us apart when we should be moving
closer together. They are acts of violence against America
itself. 11

While a majority of states have implemented their own statespecific legislation concerning hate crimes or bias motivated crimes,
prosecutors face many challenges in successfully prosecuting these cases.12
The problems facing prosecutors stem from the manner in which they must

prove their case and convince either a jury or a judge concerning the hate
or bias a defendant had against a victim at the time of the act.

shown the typical perpetrator of a hate crime most often is a young male between fourteen and
twenty-four years old. Katherine Chen, Note, Including Gender in Bias Crime Statutes: Feminist
and EvolutionaryPerspectives, 3 WM. & MARY J. WOMEN & L. 277, 281 (1997); see also LEVIN
& MCDEVITT, supra note 3, at 60-61 (stating typical perpetrator dislikes entire classes of people
and feels threatened by groups). "Serious hate crimes receive media attention and public officials
respond accordingly. As a result, we often see the hate crime offender as a distinct type of
individual; one that is unlike ordinary citizens."
CAROLYN TURPIN-PETROSMO,
UNDERSTANDING HATE CRIMES: ACTS, MOTIVES, OFFENDERS, VICTIMS, AND JUSTICE 103
(2015).
9 See Megan Sullaway, PsychologicalPerspectives on Hate Crime Laws, 10 PSYCHOL. PUB.
Pol'y & L. 250, 250 (2004). Even when charged and prosecuted as hate crimes, "inadequate law
enforcement investigation of biased motives, ineffective prosecution, and improper punishment
for the perpetrator" cause minority groups to feel further victimized by a system that fails them.
Ahuja,, supra note 4, at 1872 (citing HATE CRIME LAWS, supra note 8, at 21).
10 Fredrick M. Lawrence, The Punishment of Hate: Toward a Normative Theory of BiasMotivated Crimes, 93 MICH. L. REV. 320, 321 n.4 , (1994). "Many instances of personal, violent
crimes may be motivated all or in part by hatred for the victim. If, however, there were no bias
motivation, this conduct would not be considered a civil rights crime." Id. (citing Frederick M.
Lawrence, Civil Rights and Criminal Wrongs: The Mens Rea of FederalCivil Rights Crimes, 67
TUL. L. REV. 2113, 2117 n.5 (1993)).
ll Kristine Olson et al., The Government and the Community: A Coordinated Response to
Hate Crime in America, FOR THE DIST. OF OR. (Or. Ch. of Fed. Bar Ass'n) 1998, (quoting
WILLIAM J. CLINTON, THE PRESIDENT'S RADIO ADDRESS (June 7, 1997)), reprinted in 45 FED.
LAW 47, 47 (1998).
12 See Benjamin B. Wagner, Unique Approachesfor a Unique Type of Crime: Prosecuting
Hate Crimes (on file with U.S. Dep't of Justice).
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II. HATE CRIMES AND THE CONSTITUTION

In addition to the formulaic investigation required into the specific
motive behind the crime, prosecutors face the challenge of overcoming
potential constitutional and political arguments.' 3 Critics of hate crime
legislation raise concerns of constitutionality and implications of the First
Amendment by objecting to the punishment of individuals based on their

expression of ideas protected under free speech. 14 "[B]igotry cannot be
outlawed, but hate crime laws demonstrate an important commitment to

confront and deter criminal activity motivated by prejudice.'

13

5

In

See Avlana Eisenberg, Expressive Enforcement, 61 UCLA L. Rev. 858, 884 (2014)

(discussing underreporting of hate crimes); Scotting, supra note 1, at 859 ("[T]he hate
crime problem is much more serious than even the statistics report as a result of drastic
underreporting by both law enforcement agencies and victims themselves.").
The First
Amendment does not protect violence; "only when an individual commits a crime based on those
biased beliefs and intentionally targets another for violence or vandalism that a hate crime statute
canbe triggered." ALTSCHILLER, supra note 2, at 106.
14 See Jeannine Bell, Symposium, Deciding When Hate Is a Crime: The FirstAmendment,
Police Detectives, and the Identification ofHate Crime, 4 RUTGERS RACE & L. REV. 33, 34
(2002) (discussing difficulties of controlling hateful behavior "without offending the First
Amendment by silencing speech"); Phyllis B. Gerstenfeld, Smile When You Call Me That': The
Problems with Punishing Hate Motivated Behavior, 10 BEHAV. SCI. & L. 259, 278-80 (1992)
(discussing First Amendment implications). Some opponents even have argued that hate-crime
statutes fail to advance legitimate criminal justice ends. See Hate Crimes Laws-The ADL
Approach,
ANTI-DEFAMATION
LEAGUE,
13
(2012),
https://www.adl.org/sites/default/files/documents/assets/pdf/combating-hate/Hate-Crimes-LawThe-ADL-Approach.pdf (quoting The Local Law Enforcement Hate Crimes Prevention Act of
2007: Hearing on H.R. 1592 Before the Subcomm. on Crime, Terrorism, & Homeland Security of
the H. Comm. on the Judiciary, 110th Cong (2007) (statement of Frederick M. Lawrence, Dean,
and Robert Kramer, Research Professor of Law, George Washington University Law School)
available at http://judiciary.house.gov/media/pdfs/Lawrence070417.pdf)) (arguing "punishment
of hate crimes alone will not end bigotry in our society."). "The laws serve a symbolic function,
not a practical one." Jeff Jacoby, Punish Crime, Not Thought Crime, in ALTSCHILLER, supra
note 2, at 100. Jacoby argues despite the emotionally charged nature of bias motivated crimes,
the victim's reaction and the community's response are the same for any violent crime, with or
without the added element of bias. Id. at 101. "In fact, the law has no business intensifying the
punishment for violent crimes motivated by bigotry at all. Murderers or arsonists or terrorists
should be prosecuted and punished with equal vehemence regardless of their agenda." Id. In
contrast, proponents of hate crime statutes argue bias crimes are "designed to intimidate the
victim and members of the victim's community, leaving them feeling fearful, isolated, vulnerable,
and unprotected by the law." Lieberman supra note 2, at 103. Lieberman argues hate crimes are
unlike other crimes because the damage they inflict affects "the fabric of our society and
fragment[s] communities." Id.
15 Press Release, U.S. Dep't of Justice, U.S. Att'y's Off., Dist. Mass., U.S. Attorney's Office
and Anti-Defamation League Commemorate 5th Anniversary of The Federal Hate Crimes Act
(Oct. 29, 2014), https://www justice.gov/usao-ma/pr/us-attoneys-office-and-anti-defamationleague-commemorate-5th-anniversary-federal-hate (quoting Robert Trestan, Reg'l Dir, New Eng.
Division, Anti-Defamation League)
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Wisconsin v. Mitchell, 16 the Supreme Court upheld the view that a
defendant's motive for committing a hate crime may be identified and
separated from issues of constitutionally protected speech. 17 The Mitchell
decision stands for the proposition that hate crimes do not constitute
expressive conduct or speech protected by the First Amendment.'
"The
First Amendment does not protect violence."' 9 The Court categorically
rejected the notice that there is an "apparently limitless variety of conduct
[that] can be labeled as 'speech' whenever
the person engaging in the
20
idea.",
an
express
to
thereby
intends
conduct

16

508 U.S. 476 (1993).

17

See id.at 489 (holding "The First Amendment... does not prohibit the evidentiary use of

speech to establish the elements of a crime or to prove motive or intent."). But see James
Weinstein, Hate Crime and Punishment: A Comment on Wisconsin v. Mitchell, 73 OR. L. REV.
345, 384 (1994) (concluding court failed to provide guidance on application of statutes without
infringing on First Amendment).
18 See Mitchell, 508 U.S. at 489-90. In Mitchell, a group of young African American men
gathered at an apartment complex and discussed a scene from the movie "Mississippi Burning,"
in which "a white man beat a young black boy who was praying." Id. at 479-80. Once the group
moved outside, "Mitchell asked them: 'Do you all feel hyped up to move on some white
people?' Id.at 480 (quoting Brief for Petitioner at 4, Wisconsin v. Mitchell, 508 U.S. 476
(1993)). A young boy walked by the group and Mitchell said: "You all want to fuck somebody
up? There goes a white boy; go get him." Id. (quoting Brief for Petitioner, supra, at 4-5).
Mitchell then counted to three and pointed in the boy's direction. Id. Thereafter, the group ran
toward the boy, beat him severely, and stole his tennis shoes. Id. The boy remained in a coma
for four days following this incident. Id.
19 Id. at 484. Many defense attorneys and constitutional scholars argued the Wisconsin
statute punished thoughts. See, VALERIE JENNESS & RYKEN GRATTET, MAKING HATE A CRIME:
FROM SOCIAL MOVEMENT TO LAW ENFORCEMENT 115 (2001); Alisha Prinvale, Bigots Beware:
Wisconsin v. Mitchell and the Legalization of Penalty Enhancement, 11 BYU. PRELAW REV. 25,
28-30 (1997). In its amicus curiae brief, the Wisconsin Association of Criminal Defense Lawyers
stated, "the right of all people to assert their opinion, regardless of how unpopular or odious, must
be preserved... the Wisconsin statute does not even attempt to punish one for the harm caused
by the expression of hurtful opinion. Such expression, however, is absolutely protected by the
First Amendment, regardless of the pain or fear it may engender." ALTSCHILLER, supra note 2, at
27-28.
20 United States v. O'Brien, 391 U.S. 367, 376 (1968). An early challenge to hate crimes
laws involved a group of white supremacists who burned a cross in an African American family's
yard in St. Paul, Minnesota, on June 21, 1990. See R.A.V. v. City of St. Paul, 505 U.S. 377
(1992). InR.A. V v. City of St. Paul, the defendant was convicted of violating the municipal biasmotivated crime ordinance, banning cross-burnings and swastika displays. See id at 179-80. The
statute stated that these actions "arouse anger, alarm, or resentment in others on the basis of race,
color, creed, religion or gender." Id.at 380. The Supreme Court reversed the Supreme Court of
Minnesota's decision, which held that the ordinance unconstitutionally restricted speech on the
basis of its content. Id. The majority concluded the ordinance applied only to "fighting words"
that insult or provoke violence "on the basis of race, color, creed, religion, or gender." Id. at 39196. The court held a jurisdiction may proscribe unprotected speech on the basis of its content, but
it may not criminalize speech in a protective manner. See id.
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III. HATE CRIME LEGISLATION

Although bias crimes have occurred through American history,
legislation specifically combating hate crimes only was enacted within the
last few decades. 21 The first federal hate crimes statute, the Civil Rights
Act of 1968, was passed by Congress and signed into law by President
Lyndon Johnson.2 2 The main federal hate crime statute, 18 U.S.C. § 245,
21

According to the Anti-Defamation League:
Hate crime laws are best viewed as a criminal justice system parallel to the thousands
of federal, state, and local laws that prohibit invidious discrimination because of race
or other identifying characteristic. In language, structure, and application the majority
of the nation's hate crime laws are directly analogous to anti-discrimination civil rights
laws.

Hate Crime Laws-The ADL Approach, supra note 14, at 2. The tragic stories of Jim Byrd, Jr.,
and Matthew Shepard nationalized the issue of hate crimes and provided the necessary backdrop
against which to the push for national legislation. See, e.g., James Brooke, Gay Man Dies From
Attack,
Fanning
Outrage
and
Debate,
N.Y.
TIMEs
(Oct.
13,1998),
http://www.nytimes.com/1I998/10/1 3/us/gay-man-dies-from-attack-fanning-outrage-anddebate.html (discussing death of Matthew Shepard and federal hate crimes legislation); Carol
Marie Cropper, Black Man Fatally DraggedIn a Possible Racial Killing, N.Y. TIMEs, (June 10,
1998),
http://www.nytimes.com/1998/06/10/us/black-man-fatally-dragged-in-a-possible-racialkilling.html (discussing death of James Byrd, Jr.); Sue Ann Pressley, 3 White Men Held in Death
of Black Man; Victim Chained to Pickup Truck Then Dragged, SUNSENTINEL (June 10, 1998),
http://articles.sun-sentinel.com/1998-06-10/news/9806100025 1 byrd-lawrence-russell-brewerthree-white-men (detailing death of James Byrd, Jr.). James Byrd, Jr., a black man, was picked
up in Jasper, Texas, by three white men in a pickup truck. Cropper, supra. They drove him to a
rural dirt road and severely beat him after one announced that he wanted to scare "this nigger."
Id. After the beating, Byrd was chained by the ankles to the rear bumper and dragged. Id. Police
discovered Byrd's torso on a road, and traced a trail of blood upon the road for a mile where they
found his head and arm in a ditch. Id.; see also Pressley, supra. Matthew Shepard, a 22-year-old
openly gay student, was lured from a campus bar by two men who told him that they were also
gay. Brooke, supra. The three drove off in a truck, where the two men started beating Shepard.
Id. Later, the two tied Shepard to a fence outside of Laramie, Wyoming and continued to beat
him. Id. During the attack, the two men made anti-gay statements. Id. Shepard was found the
next day, still tied to the fence, bloody and unconscious from his attackers smashing his skull
with a blunt object. Id.
22 See An Act to Prescribe Penalties for Certain Acts of Violence or Intimidation, And For
Other Purposes, Pub. L. No. 90-284, 82 Stat. 73 (1968) (codified as amended at 18 U.S.C. § 245).
The 1968 statute made it a crime to use, or threaten to use, force to willfully interfere with any
person because of race, color, religion, or national origin. Id. Following its enactment, Congress
criminalized the use, or threat to use, force to interfere with housing rights because of the victim's
sex. 42 U.S.C. § 3631 (1968). In 1988, protections for familial status and were added. Id. In
1996, Congress passed the Church Arson Prevention Act. See An Act to Amend Title 18, United
States Code, to Clarify the Federal Jurisdiction Over Offenses Relating to Damage to Religious
Property (Church Arson Prevention Act of 1996), Pub. L. No. 104-155, 110 Stat 1392 (1996)
(codified at 18 U.S.C. § 247). Under this Act, defacing, damaging, or destroying religious real
property, or interfering with a person's religious practice, in situations affecting interstate
commerce became a crime. See 18 U.S.C. § 247 (1996). The Act also bars defacing, damaging,
or destroying religious property because of the race, color, or ethnicity of persons associated with
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was enacted as part of the Civil Rights Act of 1968 to combat racial
violence against civil rights workers. 23 That statute prohibits the use of
force, or threat of force, to injure, intimidate, or interfere with, or attempt to

injure, intimidate, or interfere with a person because of his or her race,
color, religion, or national origin, and/or because of that person's
participation in any one of six enumerated federally protected activities.24

the property. See, e.g., 18 U.S.C. § 245 (prohibiting violent interference with federally protected
rights); 18 U.S.C. § 247 (barring damage to religious property); 42 U.S.C. § 3631 (forbidding
criminal interference with right to fair housing). The Civil Rights Act of 1968 was, in part, a
response to the growing power of the civil rights movement and the national shock to the 1963
murders of civil rights workers Andrew Goodman, Michael Schwerner, and James R. Cheney.
See Michelle Lee Reynolds, The FBI's Response to Civil Rights Crimes during Mississippi
Freedom Summer (May 2009) (unpublished B.A. thesis, Western Kentucky University),
available
at
http://digitalcommons.wku.edu/cgi/viewcontent.cgi?article-1208&context-stu hon theses.
23 See Jeannine Bell, Note, PolicingHatred: Police Bias Units and the Construction ofHate
Crime, 2 MICH. J. RACE & L. 421, 428 (1997) (discussing origins of hate crime legislation);
accord Andrew M. Gilbert & Eric D. Marchand, Splitting the Atom or Splitting Hairs The Hate
Crimes Prevention Act of 1999, 30 ST. MARY'S L.J. 931, 937 (1999) (noting federal scheme is
outdated). One critic argues:
The statute is deficient on two grounds: (1) no federal jurisdiction exists unless the
victim engaged in one of the enumerated federally protected activities, and a nexus
exists between the crime and the federally protected activity; and (2) there is no federal
protection for hate crimes committed because of bias based on gender, sexual
orientation, or disability.
Scotting, supra note 1, at 855.
24 See 18 U.S.C. § 245 (1996). The statute provides, in pertinent part:
(b) Whoever, whether or not acting under color of law, by force or threat of force
willfully injures, intimidates or interferes with, or attempts to injure, intimidate or
interfere with

(2) any person because of his race, color, religion or national origin and because
he is or has been
(A) enrolling in or attending any public school or public college;
(B) participating in or enjoying any benefit, service, privilege,
program, facility or activity provided or administered by any State or
subdivision thereof;
(C) applying in or enjoying employment, or any perquisite thereof, by
any private employer or any agency of any State or subdivision
thereof, or joining or using the services or advantages of any labor
organization, hiring hall, or employment agency;
(D) serving, or attending upon any court of any State in connection
with possible service, as a grand or petit juror;
(E)traveling in or using any facility of interstate commerce, or using
any vehicle, terminal, or facility of any common carrier by motor, rail,
water, or air;
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Following the Civil Rights Act of 1968, Congress passed the Hate
Crime Statistics Act in 1990, which requires the Attorney General to
collect data "about crimes that manifest evidence of prejudice based on
race, religion, sexual orientation, or ethnicity." 25 'In May 1995, the United
States Sentencing Commission announced its implementation of a threelevel sentencing guidelines increase for hate crimes...,,26 The amendment
took effect on November 1, 2015.27
One of the most significant recent additions to the federal scheme
concerning hate crimes is the Matthew Shepard and James Byrd, Jr. Hate
Crimes Prevention Act of 2009.28 This Act expanded the federal definition
of hate crimes, enhanced the legal tools available to prosecutors, and
increased the ability of federal law enforcement to assist state and local
enforcement partners. 2 Prior to the Act, there was no single Federal hate
(F) enjoying the goods, services, facilities, privileges, advantages, or
accommodations of any inn, hotel, motel, or other establishment which
provides lodging to transient guests, or of any restaurant, cafeteria,
lunchroom, lunch counter, soda fountain, of other facility which serves
the public and which is principally engaged in selling food or
beverages for consumption on the premises, or of any gasoline station,
or of any motion picture house, theater, concert hall, sports arena,
stadium, or any other place of exhibition or entertainment which
serves the public, or of any other establishment which serves the
public and (i) which is located within the premises of any of the
aforesaid establishments or within the premises of which is physically
located any of the aforesaid establishments, and (ii) which holds itself
out as serving patrons of such establishments;...
Id.
25 28 U.S.C.

§ 534 (1990).

26 ALTSCHILLER, supra note
27

2, at 12.

See Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108

Stat 1796 (codified in scattered sections of U.S.C.). Introduced by Rep. Charles Schumer (DNY), The Hate Crimes Sentencing Enhancement Act of 1993 was enacted into law as part of the
Violent Crime Control and Law Enforcement Act of 1994. See H.R. Res. 1152, 103d Cong.
(1993) (enacted).
28 See Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act, Pub. L. No. 11184, Div. E, 123 Stat. 2190 (2009) (codified at 18 U.S.C. § 249). Many proponents deemed the
Act because it was the first federal law that specifically protected members of the LGBTQ
community.
See
Hate
Crimes
Law,
HUMAN
RIGHTS
CAMPAIGN,
http://www.hrc.org/resources/hate-crimes-law (last visited May 29, 2017). The Act criminalizes
willfully causing bodily injury-or attempting to do so with fire, a firearm, or other dangerous
weapon when the crime was committed "because of the actual or perceived race, color, religion,
national origin, of any person' or "because of the actual or perceived religion, national origin,
gender, sexual orientation, gender identity, or disability of any person" and the crime affected
interstate or foreign commerce, or occurred on federal property. See Pub. L. No. 111-84, Div. E,
§§ 4707(a), 4711, 123 Stat. 2838, 2842 (2009) (codified at 18 U.S.C. § 249); ALTSCHILLER,
supra note 2, at 17.
29 See Hate Crime Laws, U.S. DEP'T OF JUSTICE, https://www.justice.gov/crt/hate-crimelaws (last updated Jan. 25, 2017). This law broadened federal jurisdiction over hate crimes by
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crime statute, forcing prosecutors to rely upon a variety
of civil rights
30

statutes or violent crime statutes to prosecute hate crimes.

Each state defines which criminal activities constitute hate or bias
crimes differently, and some states have narrower definitions hate crime
activities or protected groups than others. 31 Hate crime legislation

increased after the Anti-Defamation League ("ADL") released a model hate
crime statute in 1981.32 Most state hate crime laws take the form of
enhancements increasing punishment for an underlying crime. 33 Penaltyenhancement laws for hate crime help to deter individuals from committing
such crimes. 34 Typically, the hate crime enhancement requires prosecutors
to prove the crime was committed because of the victim's actual or
authorizing the Attorney General to assist to federal and state officials. ALTSCHILLER, supra note
2, at 17. Prior to its enactment, federal jurisdiction over hate crimes was limited to certain civil
rights offenses. Id.
30 See Wagner, supra note 12.
"The scope of federal jurisdiction under some of these
statutes was often unclear and, as a result, hate crime prosecutions frequently involved extensive
litigation regarding collateral jurisdictional elements." Id.
31 See Maroney, supra note 6, at 567, 589-93 (discussing state hate crime laws). In addition
to commissions to study the problem, bias policies and procedures were developed by police
departments and prosecutors, and hate crime laws were debated and passed by both the state and
federal governments. Id. at 589-95.
32 See Hate Crime Laws, ANTI-DEFAMATION LEAGUE 2-3 (2012), available at
http://www.adl.org/assets/pdf/combating-hate/Hate-Crimes-Law.pdf. The ADL's legal approach
centers around penalty enhancement i.e., a defendant's sentence may be enhanced if he or she
intentionally selections a victim based upon a perception of the victim's race, religion, national
origin, sexual orientation, or gender. Id. The 1981 model statute included five components: "(1)
identifying a hate crime as a two-tiered criminal act, the predicate or base offense and the element
of animus toward the victim because of actual or perceived characteristics; (2) the enhanced
penalty element; (3) institutional vandalism; (4) availability of civil actions for hate crime
victims; and (5) states collecting and maintaining hate crime data reported to law enforcement."
TURPIN-PETROSINO, supra note 8, at 57.
33 See Hate Crime Laws, supra note 32, at 2. "Many federal and state criminal laws provide
different penalties for crimes depending on the victim's special status ....Legislators have
legitimate and neutral justifications for selective protection of certain categories of victims and
enhanced criminal penalties based on their judgment of the social harm these crimes cause."
Michael Lieberman & Steven M. Freeman, Confronting Violent Bigotry: Hate Crime Laws and
Legislation, in 1 THE PSYCHOLOGY OF HATE CRIMES AS DOMESTIC TERRORISM: U.S. AND
GLOBAL ISSUES 43, 44 (Edward Dunbar et al. eds., 2016). The size and penalty enhancement
varies by state. For example, "[iln Vermont, a hate crime is subject to double the maximum
prison term[, while u]nder Florida's enhancement provision the maximum possible sentence is
tripled." JAMES B. JACOBS & KIMBERLY POTTER, HATE CRIMES: CRIMINAL LAW AND IDENTITY
POLITICS 30 (1998).
34 See Hate Crime Laws, supra note 32, at 2. "In an amicus brief before the Supreme Court,
the Anti-Defamation League and other groups wrote that 'law enforcement officials believe these
laws can have a deterrent effect by making clear that hate crimes will be considered particularly
serious crimes and will be dealt with accordingly."' David L. Hudson, Hate Crimes 25 (2009)
(quoting Brief of Amici Curiae the Anti-Defamation League, et al.in Support of Petitions for
Writ of Certiorari, Wisconsin v. Mitchell, 508 U.S. 476 (1993) (Nos. 92-515, 92-568), 1992 WL
12012031 at *8).
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perceived race, religion, nationality, country of origin, disability, gender, or
sexual orientation. 3
The prosecutor must legally prove beyond a

reasonable doubt that the offender's bias or hate was a substantialfactor
behind the commission of a crime. 36 Given the difficulties of proving a
defendant's
unknown prejudice, successfully prosecuting hate crimes is
37
difficult.

Institutional vandalism statutes are a second form of legislation
aimed at combating hate crimes. These statutes are "designed to punish
bias-motivated defacement, desecration, or destruction of house of worship,
religious schools and institutions, and cemeteries. 38 Under many statutes,

the penalty for institutional vandalism varies with the amount of damage
inflicted, and some statutes do not explicitly require that the actor be

motivated by bias.3 9
IV. INVESTIGATING HATE CRIMES
Numerous

factors,

including

citizen

non-reporting

and law

enforcement shortcomings, make it difficult to assess an accurate number
of hate crimes nationwide.

"We do know, however, that hate crimes

continue to be a major problem, and that they tend to increase when the
political or social environment becomes emotionally charged in ways that

can be associated with particular communities. , 40

Investigating hate

crimes sometimes requires extensive time and dedication from law
35 See Hate Crime Laws, supra note 32, at 2. As of 2012, "only 31 states and the District of

Columbia include sexual orientation-based crimes in penalty-enhancement hate crime legislation;
only 26 states and the District of Columbia include coverage of gender identity-based crimes; and
only 36 states and the District of Columbia include coverage for disability-based crimes." Id. at 4
(citing state statutes denoting special protections for LGBTQ and disabled community). On June
15, 2004, the U.S. Senate approved legislation that expanded federal hate crime protection to
include sexual orientation, gender, and disability. ALTSCHILLER, supra note 2, at 16. It was later
incorporated in a different form into the Matthew Shepard-James Byrd statute. Id.
36 See PAUL BERGMAN, CRIMINAL LAW: A DESK REFERENCE 184 (2011) (discussing the

high burden placed on prosecutors in hate crime prosecutions); PHYLLIS B. GERSThNFELD, HATE
CRIMES: CAUSES, CONTROLS, AND CONTROVERSWS 84 (3d. ed., 2013) (noting frustration felt by
prosecutors in meeting high legal standard); JENNESS & GRATTET, supra note 19, at 117
(analyzing early court decisions considering proportionality of bias to prove hate crime). "The
illegal bias need not be the sole reason for the crime for a hate crime law to apply." BERGMAN,
supra.
37 But see GERSTENFELD, supra note 36, at 76 ("Of course, in some cases, it is not nearly so
difficult to determine the offender's motive, if someone paints a swastika on a synagogue or
lights a cross on the lawn of the black family in the neighborhood, it is hard to think of any
reasonable explanation other than bias.").
38 Hate Crimes Laws-The ADL Approach, supra note 14, at 4.
39 See JACOBS & POTTER, supra note 33, at 85-86.
40 See Wagner, supra note 12.
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enforcement officers and may include social media and other Internet
sites. 41 Although many hate crimes go unreported, those crimes that are
reported face many potential barriers such as responding officers
42
misinterpreting or misreporting hate crimes as bias-motivated crimes.
Regardless of the legal and statutory schemes available, if police officers

fail to classify crime hate crimes as such, they will proceed ordinary
criminal violations.43
Unlike other crimes, hate crimes are unique in that they contain

two intrinsic elements: hate crimes involve (1) a predicate offense and (2) a
bias motivation. Thus, law enforcement agencies and task forces must
investigate the primary predicate offense while also connecting the
predicate offense to a bias motivation based on evidence. 44 "In other

crimes, you have the first two but evidence of motivation is not required.
Even though they may say it all the time on TV that you're looking for
41 See generally DANIELLE KEATS

CITRON,

HATE

CRIMES

IN CYBERSPACE

(2016)

(preventing online harassment through legal precedent). Many individuals and groups are
targeted online, adding an extra investigatory burden to officers. Id. at 50. In Hate Crimes in
Cyberspace, Danielle Keats Citron argues for more narrowly tailored legislation directed at
protecting women from online hate crimes. See id. at 13-14, 38, 48. She specifically discusses
the fear that if new laws are added to this end, prosecutors may overreach and charge non-hate
crimes as hate crimes. Id. at 188. Further, she advises lawmakers "to proceed cautiously.., to
avoid turning so-called repugnant behavior into crimes." Id. at 188.
42 See GERSTENFELD, supra note 36, at 69 (discussing police responses to hate crimes).
43 See Joseph Goldstein Police Discretion Not to Invoke the Criminal Process: LowVisibility Decisions in the Administration of Justice, 69 YALE L.J. 543, 554 (1960). Prosecutors
and advocates need to recognize and account for this broad police discretion in determining
whether a crime is classified as a hate crime. See id. "Police decisions not to invoke the criminal
process largely determine the outer limits of law enforcement." Id. at 543 (footnote omitted). In
an attempt to assist prosecutors, "[t]he Civil Rights Division has held traiings for thousands of
law enforcement officials federal, state, and local-to ensure that first responders to an ... act
of violence know what questions to ask and what evidence to gather ... to allow prosecutors to
make an informed assessment of whether a case should be prosecuted as a hate crime ......
ALTSCHILLER, supra note 2, at 18. Even in cases where the general public may think the
perpetrator clearly acted based on a bias toward the victim(s), police and prosecutors still evaluate
whether to charge the incident as a hate crime. See Amy B. Wang, A Man Assumed a Store's
Indian Owners were Muslim. So He Tried to Burn it Down, Police Say., WASH. POST: POST
NATION
(Mar.
12,
2017),
https://www.washingtonpost.com/news/postnation/wp/2017/03/12/police-man-started-dumpster-fire-to-run-the-arabs-out-of-our-country-thevictims-were-indian/?utm term-.778eaa50b43c (discussing Florida man's desire to "run the
Arabs out of our country[]").
44 See Laura Meli, Note, Hate Crime and Punishment: Why Typical PunishmentDoes Not Fit
the Crime, U. ILL. L. REV. 921, 936 (2014) (footnotes omitted) ("Hate crime laws do not work
without police officer enforcement .... Every time the police arrest or fail to arrest someone, it is
a political decision. Whether something is reported as a hate crime, or prosecuted as a hate crime,
is entirely up to the discretion of law enforcement."); KERCER ET AL., CRIME VICTIMS' INST.,
SAM
HOUSTON
ST.
UNIV.,
HATE
CRIMES
20
(2008),
http://www.crimevictimsinstitute.org/documents/Hate/%2OCrimes/ 2OFinal.pdf ("A crucial phase
in assisting victims of a hate crime is the officer's identification of the crime as bias motivated.").
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motivation, in an ordinary crime, you aren't., 45
Requiring law
enforcement officers to investigate the motive for a crime (i.e. uncovering
the perpetrator's beliefs) complicates the investigation process.46 Because
incidents may be prosecuted as regular crimes or hate crimes, officers may
find it easier to investigate a bias crime as a "regular" crime. 47 In fact,
some opponents of hate crime statutes argue that if a defendant can be
punished for an underlying criminal offense, then the motivation is
irrelevant. 48 However, proponents of hate crime statutes argue such
legislation is necessary to protect communities that become affected by
bias crimes. 49 Due to the impact of hate crimes on the victim, target
45 JEANNINE BELL, POLICING HATRED: LAW ENFORCEMENT, CIVIL RIGHTS, AND HATE
CRIME 53 (reprt., rev. ed 2004) (quoting ABTF detective).
46

See Mark Bernman- ProsecutorsCharge Man with MurderAs an Act of Terrorism in New

York
Stabbing,
WASH.
POST:
POST
NATION
(Mar.
27,
2017),
https://www.washingtonpost.com/news/post-nation/wp/2017/03/27/prosecutors-charge-man-withmurder-as-an-act-of-terrorism-in-new-york-stabbing/?utm term-.a677a9f4ec07
(discussing
prosecution of James H. Jackson); Jamelle Bouie, Timothy Caughman 's Murder Was a Lynching:
And Donald Trump Has Said Nothing, SLATE: POLITICS (Mar. 24 2017, 2:40 PM),

http://www.slate.com/articles/news andpolitics/politics/2017/03/timothycaughman s murder
was a lynching in trump s america.html (discussing recent murder of Timothy Caughman).
Few cases rise to the level of James Jackson, a white man from Baltimore who admittedly
travelled to New York specifically to target and kill black men. See id.New York prosecutors
charged him with, inter alia, "murder as a hate crime," based on his statements to officers. Id.
"'James Jackson prowled the streets of New York for three days in search of a black person to
assassinate ... to launch a campaign of terrorism against [the] Manhattan community ....
" Id.
(quoting Cyrus R. Vance Jr.).
47 See Bell, supra note 23 (highlighting arguments presented by hate crime statute critics).
48 See STEPHEN

M.

HASS ET AL., ASSESSING THE VALIDITY OF HATE CRIME REPORTING: AN

NIBRS
DATA
(July
2011),
available
http://www.djcs.wv.gov/ORSP/SAC/Documents/ORSP WV HateCrimeReport.pdf.
ANALYSIS

OF

at

In

Assessing the Validity of Hate Crime Reporting, the authors address the accuracy of hate crime

statistics and identify problems associated with hate crime data collection. See id. Specifically,
the authors provide imperial data arguing that many police officers do not recognize a hate crime
unless it is "the type that makes national headlines"-i.e. "what officers refer to as a 'clear-cut
case."' Id. at 18.
49 See id.The implications of the protections afforded to individuals by hate crime statutes
validate the feelings of fear and persecution felt by minority communities. See Obama Signs
Hate
Crimes
Bill
Into
Law,
CNN
(Oct.
28,
2009,
7:39PM),
http://www.cnn.com/2009/POLITICS/10/28/hate.crimes/. For example, at the federal level, when
President Obama signed the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act,
he hailed it as a crucial step that "help[s] protect our citizens from violence based on what they
look like, who they love, how they pray." Id."Obama's remarks highlighted the link between
the modem federal hate crime law and its civil rights era predecessor, emphasizing the
importance of the new legislation as a way to combat violent attacks against people based on core
features of their identity." Avlana Eisenberg, Article, Expressive Enforcement, 61 UCLA L. REV.
858, 867-68 (2014). "I don't believe that a bias or hate bill by itself is going to do anything to
reduce crime. But ...the message that we're focusing on people who have malice in their hearts
or hate or a bias towards an individual or group... maybe the time has come for us to send (that
message) out there." See id.at 870. Despite an attempt to send a message to minority
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communities, and society as a whole, one can easily can infer why
legislators and activists have called for higher punishment on the hate
crimes instead of the underlying criminal offense. 5 o
V. PROSECUTING HATE CRIMES

Despite the enactment of state and federal statutes to protect
minority groups affected by hate crimes, either at the community or
individual level, prosecuting hate crimes remains both complicated and
arduous.51
Hate crimes attack fundamental rights. The principle of
equal rights is a core principle in every democratic

state.... Hate crimes are an extreme form of prejudice,
since the victim is attacked because of his or her
membership in a group. To the attacker, one member of
that group is interchangeable with any other. Thus, hate
crimes deny the human dignity and individuality of the
victim and attack the principle that each individual is

communities, both at a federal and state level, that there are legal protections in place against

bias-motivated crimes, many victims still do not come forward. See generally id. "[T]here is
reason to believe that, despite increased bias crime reporting by police agencies, a majority of
bias crime victims do not report incidents at all. Victims' distrust of the police, language barriers,
and fear of either retaliation by the offender or public exposure generally may well lead to
systematic underreporting of bias crimes." ALTSCHILLER, supra note 2, at 41 (quoting Frederick
Lawrence, Hate Crimes, in ENCYCLOPEDIA OF CRIME AND JUSTICE 776 (Joshua Dressler ed., 2d
ed., 2001). Due to the greater effect hate crimes on a target community, they are seen as
"message crimes," (i.e., they send "a message that members of a certain groups are not wanted in
a particular neighborhood, community, workplace or college campus." Hate Crimes Prevention
Act of 1997: Hearing on H.R. 3081 Before the H. Comm. on the Judiciary, 105th Cong. 143

(1998) (testimony of Jack McDevitt, Law Professor & Co-Director, Center for Criminal Justice
Policy
Research,
Northeastern
University
Law
School),
available
at
http://commdocs.house.gov/committees/judiciary/hju5 783 9.000/hju5 7839_0.HTM. In discussing
the effects of a hate crime on the target community, Frederick Lawrence states:
Members of the target community of a bias crime experience that crime in a manner
that has no equivalent in the public response to a parallel crime. The reaction of the
target Community not only goes beyond mere sympathy with the immediate bias crime
victim, but exceeds empathy as well.
FREDERICK M. LAWRENCE, PUNISHING HATE 42
50 See LAWRENCE, supra note 1, at 60. The

(ed. 2009).
greater punishment is due to the culpability of

the offender. See id The underlying offense, sometimes called a parallel offense by
commentators, lacks the specific motive of a hate crime by itself. See id.
51 See generally Meli, supra note 44, at 924 (discussing surge in state and federal legislation
to address hate crimes since 1980's). See also Bell, supra note 23 (noting difficulties of
investigating and prosecuting hate crimes).
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entitled to the equal protection of the law. As guardians of
the rule of law and defenders of constitutional rights,
prosecutors play an essential role in ensuring that
fundamental rights are given meaning. The effective
prosecution of hate crimes upholds and protects democratic
values. 52
A. The Prosecutor'sBurden ofProof

Despite the adoption of hate crime statutes at the state level,
prosecutors continue to grapple with the daunting task of meeting their
burden under the very legislation that was established to assist the criminal

justice system. 53 Generally, these statutes increase the criminal penalties
for perpetrators of racial violence. 54 "[H]ate crimes are not different from
other types of crimes," except that prosecuting these crimes includes the
requirement of proving the offender's bias or hate as he perpetrated the
crime. 55 "In other words, the statutes require prosecutors to demonstrate
the accused's criminal conduct was motivated by racism." 56 Not only must

the bias be proven, but the prosecutor must show that the bias caused the
criminal conduct.

7

52 ORG. FOR SEC. & COOP. IN EUR., PROSECUTING HATE CRIMES: A PRACTICAL GUIDE
15-

16 (2014), http://www.osce.org/odihr/prosecutorsguidedownload-true.
53 See generally FRANK S. PEZZELLA, HATE CRIME STATUTES: A PUBLIC POLICY AND LAW
ENFORCEMENT DILEMMA (2016). "From the prosecutor's viewpoint, the threshold for proving
bias motivation jeopardizes the likelihood of a conviction for either the bias, or for that matter,
the parallel non-bias crime." Id.at 74.
54 See James Morsh, Comment, The Problem of Motive in Hate Crimes: The Argument
against Presumptions of Racial Motivation, 82 J. CRIM. L. & CRIMINOLOGY 659, 660 (1991)
(introducing hate crime statutes). Legal theorists have pondered how and why hate crime
offenders choose their victims, beyond mere bias. See Scotting, supra note 1, at 860. For
example, Troy Scotting argues:
Hate crime offenders, "frequently motivated by a belief that the victim deserves
punishment," select their victim "as a means of pouring out their anger against the
class as a whole." The offender has a stereotyped view of the victim's class, and the
hate crime may be a result of such causes as resentment, current events, desire to
achieve "power and domination" over the other group, and insecurities of the offender.
Id.(footnotes omitted).
55 GERSTENFELD, supra note 36, at 76.
56 Morsh, supra note 54, at 660.
57 See JACOBS & POTTER, supra note 33 (weighing bias as proof for criminal motive);
Rebecca McCray, ProsecutingHate Crimes Is Hard.Here's Why, TAKEPART (June 18, 2015)
http://www.takepart.com/arficle/20 15/06/1 8/why-its-so-hard-prosecute-hate-crimes
(discussing
Charleston, South Carolina church shooting). In a fatal shooting of nine people at a historic black
church in South Carolina, prosecutors faced the difficult task of showing "concrete evidence that
a suspect's crime was directly motivated by bias against a group of people .... McCray, supra.
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Prosecutors must prove a complex set of facts to pursue and secure
a criminal conviction under existing state hate crime statutes. Similar to
any other criminal statute, a hate crime statute requires the prosecutor to
prove the accused's mens rea (guilty mind).5 8 Legal scholars distinguish
between motive and intent by defining intent as "the purpose to use a
particular means to achieve some definite result," and motive as "the cause
or moving power which impels action to achieve that result."5 9 Legal
scholars have argued that, by incorporating such stringent proof of bias

motivation into the language of hate crime statutes, prosecutors are unable
to prosecute hate crimes effectively,
except in "the most egregious and
60
clear cases of bias motivation.,
The prosecutor also must prove that the accused committed the
underlying criminal conduct "because of' or "by reason of' that person's
race, religion, national origin, sexual orientation, or disability. 6' Not only
is obtaining reliable proof of the offender's motive a challenging endeavor,

but the prosecutor then also must prove the biased component of the
offense beyond a reasonable doubt.62 Additionally, the Supreme Court has
held that Due Process requires that "any fact (other than prior conviction)

that increases the maximum penalty for a crime must be charged in an
63
indictment, submitted to a jury, and proven beyond a reasonable doubt.,

Another example of the strict standard of proof can be seen in a 2013 case where two African
American teenagers were accused of shooting a white college student in Oklahoma. See id.
Despite social-media posts containing derogatory comments about Caucasian people, prosecutors
did not have enough evidence to pursue hate-crime charges. Id.Even in the 2012 fatal shooting
of African-American teenager Trayvon Martin, prosecutors were unable to charge the crime as
bias motivated. Id.Despite social pressure and discussions about how these crimes clearly are
based on race, prosecutors cannot pursue hate crime charges without sufficient evidence. See id.
58 See Morsh, supra note 54, at 664 (discussing motive problems in prosecuting hate crimes).
59 Id.at 665. For example, a defendant can be found guilty of burglary beyond a reasonable
doubt as long as the prosecution can prove intent, regardless of the defendant's motivation. Id.
Hate-crimes statutes, however, "require circumstantial or physical evidence of the racist motive in
the form of proof of animus, hostility or maliciousness or hatred of a person's identity ...This
proof threshold severely undermines the efficacy of animus type statutes." PEZZELLA, supra note
53, at 74.
60 Morsh, supra note 54, at 667; see also LAWRENCE, supra note 1; PEZZELLA, supra
note
53, at 74.
61 See Morsh, supra note 54, at 664 (discussing hate crimes motive). "This requirement of
proof severely undermines the efficacy of existing statutes and has discouraged prosecutors from
charging individuals under [hate crime] statutes." Id.
62 See Guide for User: III. Trials, 45 GEO. L.J. ANN. REV. CRIM. PROC. 569, at *771-72

(2016), LexisNexis (requiring proof beyond reasonable doubt that crime was racially motivated).
63 Apprendi v. New Jersey, 530 U.S. 466, 468 (2000) (quoting Jones v. United States, 526
U.S. 227, 243 n.6 (1999)). In Apprendi, the defendant, fired several shots into an AfricanAmerican family's home in New Jersey. Id. at 469. While in police custody, Apprendi stated
that he fired the shots "'because [they were] black in color [and] he [did] not want them in the
neighborhood."' Id.(quoting State v. Apprendi, 731 A.2d 485, 486 (N.J. 1999)). The defendant
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Although the Apprendi decision did not reject penalty enhancement for
hate crime cases, it did hold that the prosecutor must establish a hate-crime
charge during the trial, not following the completion of the evidence.64
In addition to the legal burden a prosecutor must establish, hatecrimes cases require cooperation from victims and sometimes victims'
communities.65 For this reason, many prosecutor offices, including the
United States Attorney's Office, have reached out to minority groups and
organizations. 66 Due to the challenges facing prosecutors in establishing
the motive element of hate crime offenses, "[t]hey are prosecuting only
those cases in which evidence is compelling and success is likely. 67
Unfortunately, hate crimes are not reported as often as the public might
think, and, even when they are, victims often feel dissatisfied with the

outcome:
Community members
an apparently race-,
against someone they
prosecuted as a hate

are understandably unhappy when
gender- or religion-based crime
perceive as one of their own isn't
crime. But this isn't necessarily

was charged with second-degree possession of a firearm for an unlawful purpose, which carried a
prison term of five to ten years. Id. The charge did not refer to New Jersey's hate crime statute,
which allowed the trial judge to enhanced his sentence if, by a preponderance of the evidence, the
defendant committed the crime "with a purpose to intimidate a person or group of individuals"
because of, inter alia, his, her, or their race. Id. After Apprendi pleaded guilty, the prosecutor
filed a motion to enhance the sentence, and the court enhanced his sentence to twelve years of
imprisonment. Id. at 469-70. The Court reversed the judgment because the New Jersey
procedure was "an unacceptable departure from the jury tradition." Id. at 497.
64 See id; ALTSCHILLER, supra note 2, at 23-24 (discussing same).
65 See Evan Bush, Vandalized Capitol Hill Synagogue Calls for Pushback against Toxic
Expression,
SEATTLE
TIMES:
CRIME
(Mar.
10,
2017,
12:28
PM),
http://www. seattletimes.com/seattle-news/crime/vandals-target-seattle-jewish-temple-spray-paintwith-graffiti (discussing federal officials' partnership with Jewish community in wake of antiSemitic attacks); Anna North, What It Feels Like When a Mosque Is Threatened, N.Y. TIMES:
OPINION (Mar. 9, 2017), https://www.nytimes.com/2017/03/09/opinion/what-it-feels-like-whena-mosque-isthreatened.html? &moduleDetail-sectionnew s3 &action click&contentCollection Opinion&regio
n-Footer&module-MoreInSection&version-WhatsNext&contentID-WhatsNext&pgtype
article
&_r-i (discussing law enforcement engagement with Muslim communities facing threats of
violence).
66 See Wagner, supra note 12. These steps are essential "to win the trust of victims and their
communities, which is critical to the success of hate crime prosecutions." Id. "In partnership
with human rights groups, civic leaders and law enforcement, officials have found they can
advance police-community relations by demonstrating a commitment to be both tough on hate
crime perpetrators and sensitive to the special needs of hate crime victims." Id.; see also Hate
Crime Laws, supra note 32, at 3.
67 JENNESS & GRATTET, supra note 19, at 152.
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because of prosecutorial bias: It may simply be a function
of how difficult it is to prove such cases, experts say. 681
B. Jury Selection

In addition to the high burden a prosecutor must meet to try a biasmotivated crime successfully, he or she also must selecting a fair and

impartial jury.

In every jury case, the prosecution and defense must

selection a fair and impartial jury to hear the case. 69 The challenge in hatecrime trials is that prosecutors must question prospective jurors regarding

their beliefs about hate crimes, the defendant's bias, and the juror's own
prejudices.70
VI. CONCLUSION

At a basic level, hate crimes or bias-motivated crimes, are crimes
committed against an individual because of the victim's perceived or actual
race, national origin, ethnicity, religion, or sexual orientation. Studies
indicate that criminal acts motivated by hatred are more violent and more
likely to result in serious injury to the victim. 7 Because the victim is
Martha Neil, Hate Crimes Hard to Prove, Rarely Prosecuted, ABA

(Apr. 30,
2007)
http://www.abajournal.com/news/article/hate-crimes-hard-to-prove-rarely-prosecuted.
Hate or bias motivations often are hidden from law enforcement; even when someone has a track
record of outward expressions of bias, prosecutors must still connect the biased thought to the
physical act of the crime. See Gregory S. Parks & Shayne E. Jones, Hate Crimes and Revealing
Motivation through Racial Slurs, AM. Soc. TRIAL CONSULTS. (Sept. 1, 2009), available at
http://www .thejuryexpert.com/2009/09/hate-crimes-and-revealing-motivation-through-racialslurs.
69 See U.S. CONST. amend. VI (proclaiming rights of criminally accused).
The Sixth
Amendment states:
68

JOURNAL

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defense.
Id.
70

See 1 BARBARA PERRY, HATE CRIMES 100 (2009) (discussing history of American hate

groups). For example, "some prospective jurors may have the impression that hate crime statutes
improperly infringe First Amendment rights," and, therefore, would be "more likely to acquit the
defendant." Id. Prosecutors must navigate the delicate conversation of assessing a potential
juror's biases against hate crime statutes and the victim(s) in the case. Id.
71

the

See Francesca Mirabile, Guns and Hate Crime: What We Know (and Don't Know) About
Firearms Play in Bias Attacks, THE TRACE
(March 21, 2017),

Role

https://www.thetrace.org/2017/03/guns-hate-crimes-bias-attacks

(discussing

hate

crimes

2017]

PROVING HATE

chosen based on a specific characteristic, he or she is interchangeable with
any other member of that class or group. This notion sets hate crimes apart
from other types of crimes because an act against one individual is
perceived as an act against the entire group.
Unfortunately, prosecuting hate crimes is challenging for law
enforcement and prosecutors. Sometimes, victims are fearful of stepping
forward or lack confidence in local police establishments to pursue the
offender(s) vigorously. Other times, victims fail to report hate crimes
because they are reluctant to acknowledge their sexual orientation,
immigration status, or other qualifying information to law enforcement, for
fear of community backlash or police data collection. Meanwhile, crimes
reported to police go unreported as hate crimes because law enforcement
does not perceive find evidence of bias or hate at the time of the
investigation.
Finally, investigators have to "dig deeper" than the average
criminal act to obtain the evidence necessary to prosecute the crime.
Because establishing motive and intent are key elements of proving hate
crimes, investigators must work diligently to locate evidence relevant to the
defendant's state of mind before and during the crime. Despite their best
efforts, law enforcement and investigators are incapable of obtaining the
true thoughts and internal decisions that lead an individual from thinking
biased thoughts and acting on those thoughts in all hate crime cases.
Current hate crime statutes provide adequate grounds for prosecution in
cases where the perpetrator clearly chose the victim(s) based on an inherent
characteristic.
However, the system fails minority and protected
communities in cases where the perpetrator's bias cannot be easily
ascertained. Ultimately, these trends show the need of law enforcement
officers and prosecutors to continue, and even, increase their outreach
efforts to marginalized communities in an attempt to further open two-way
channels of trust and communication.

committed between 2010 and 2015). "Hate crime data collected through victim surveys and law
enforcement agencies indicate that most incidents don't involve a gun. Those that do, however,
tend to draw the most media attention because they often have the most frightening implications."
Id.

